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The City of Madera is seeking proposals from qualified firms for the Consultant and Preparation Services 
of its 2020 Urban Water Management Plan (UWMP). The objective of an Urban Water Management Plan 
is to assist the City in planning for and meeting future water demands from its system.  

The awarded Contractor shall be in accordance with the “Sample” Consultant Services 
Agreement, Attachment C, terms and conditions, and scope of work.  Prior to submitting a 
proposal, Proposers are advised to carefully read the instructions below, including the “Sample” 
Consultant Services Agreement and any solicitation appendices, exhibits, and attachments.   

 

GENERAL INFORMATION  

1. The City has attempted to provide all information available.  It is the responsibility of each 
Proposer to review, evaluate, and where necessary, request any clarification prior to 
submission of a Proposal.  Proposers are not to contact other City personnel with any 
questions or clarifications concerning this Request for Proposal (RFP).  The City’s 
Purchasing Central Supply contact set out in RFP, General Information, Number Three, 
Inquiries, will provide all official communication concerning this RFP.  Any City response 
relevant to this RFP other than through or approved by the City’s Purchasing Central 
Supply Division is unauthorized and will be considered invalid. 

If clarification or interpretation of this solicitation is considered necessary by City, a 
written addendum shall be issued, and the information will be posted on City’s website 
at www.cityofmadera.gov/departments/purchasing/ Bids and Announcements.  Any 
interpretation of, or correction to this solicitation will be made only by addendum issued 
by the City’s Purchasing Central Supply Division.  It is the responsibility of each Proposer 
to periodically check the City’s website to ensure that is has received and reviewed any, 
and all addenda to this solicitation.  The City will not be responsible for any other 
explanations, corrections to, or interpretations of the documents, including any oral 
information. 

  

REQUEST FOR PROPOSAL 
FOR 

CONSULTANT AND PREPARATION SERVICES FOR THE 2020  
URBAN WATER MANAGEMENT PLAN 

http://www.cityofmadera.gov/departments/purchasing/
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2. Schedule of Events:  This Request for Proposal shall be governed by the following 
schedule: 
 

RFP Release March 17, 2021 
Deadline for Written Questions March 24, 2021 at 4:00 pm 
Response to Questions on Website March 29, 2021  
Proposals Due Date and Time April 16, 2021, prior to 4:00 P.M. (PST) 
Interviews (if necessary) May 11-12, 2021 
Council Review June 2, 2021 
Contract Execution / Notice to Proceed June 16, 2021 

  
**All dates are subject to change at the discretion of the City. 
     

3. Inquiries 
Any questions related to this RFP shall be submitted in writing to the attention of Lisa 
Nixon, Interim Purchasing Services Manager via email at lnixon@madera.gov.  

No oral question or inquiry about this RFP/RFQ shall be accepted. No questions or inquiries 
should be directed to any individual(s) at the locations detailed in this document. All 
communications should be submitted in writing per the process described in this document. 

4. Submittals 

Submit one (1) original, four (4) hard copies, and one (1) electronic copy in PDF format on 
a CD/DVD or USB drive of the Consultant’s proposal.  The hard copies and CD/DVD or USB 
drive shall be delivered or submitted to the City of Madera prior to due date and time 
mentioned above.  Cost proposal shall be submitted in a separate sealed envelope from 
the proposal. Both proposals shall be submitted in a sealed package clearly marked “RFP 
No. 202021-05 Urban Water Management Plan” and addressed as follows: 

 Lisa Nixon, Interim Purchasing Services Manager 
 Finance Department – Purchasing Central Supply Division 
 City of Madera 
 205 W. 4th Street 
 Madera, Ca. 93638 
 

Proposals received after the time and date specified above will be considered nonresponsive and 
will be returned to the Consultant. Due to Covid-19 safety precautions and to ensure the delivery 
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of your proposal, it is required that you also email an electronic version to lnixon@madera.gov 
by the date specified above.  

 

Checklist of Forms to Accompany Proposal: As a convenience to Proposers, following is a list 
of the forms, Attachments A and B included in this RFP, which should be included with 
Proposals: 

 
1. Attachment A - Vendor Application Form 
2. Attachment B - Cost Proposal  

  

mailto:lnixon@madera.gov
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GENERAL INSTRUCTIONS AND PROVISIONS 
 

Any proposal may be withdrawn at any time prior to the hour fixed for the opening, provided that a 
request in writing executed by the proposer, or his/her duly authorized representative, for the withdrawal 
of such proposal is filed with Purchasing-Central Supply.  The withdrawal of a proposal shall not prejudice 
the right of a proposer to file a new proposal prior to the time and date set for the opening.  After the 
expiration of the time and date for receipt of proposals, a proposal may not be withdrawn or altered. 
Unsigned proposals or proposals signed by an individual not authorized to bind the prospective Consultant 
will be considered nonresponsive and rejected. 

Attention of proposers is especially directed to the requirements which, in addition to the proposal and 
these instructions, are basis for evaluation and will be part of any agreement with the successful 
proposer.   
 

The City of Madera recognizes its policy of providing equal opportunity to all qualified persons and 
reaffirms its commitment that there shall be no discrimination against qualified applicants or employees 
on the basis of race, gender, color, national origin, religion, age, disability, sexual orientation, or marital 
status. 
 

The City reserves the right to reject or accept any or all proposals or parts thereof, and to accept or reject 
the alternatives individually or jointly, for any reason. 
 

The City reserves the right to seek supplementary information from any proposer at any time after official 
proposal opening and before the award.   
 

The City reserves the right to modify this Request for Proposal (RFP) at any time. In the event it becomes 
necessary to modify or revise the RFP, a written amendment or addenda issued by City’s Purchasing-
Central Supply Division is the only method which should be relied on with respect to changes to the RFP.  
Proposer is responsible to contact City’s Purchasing-Central Supply Division prior to submitting a proposal 
to determine if any amendments were made to the RFP.  Documents, amendments, addenda, etc. will be 
posted to the City’s Purchasing page at www.madera.gov/purchasing  under Bid Announcement and 
Results. 
 

This RFP does not commit the City of Madera to award a contract, to pay any costs incurred in the 
preparation of a proposal for this request, or to procure or contract for services.  The City of Madera 
reserves the right to accept or reject any or all proposals received as a result of this request, to negotiate 
with any qualified Consultant, or to modify or cancel in part or in its entirety the RFP if it is in the best 
interests of the City of Madera to do so. Furthermore, a contract award may not be made based solely on 
price. 

http://www.madera.gov/purchasing
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Proposals will be evaluated by the City.  If a proposal is found to be incomplete or not in compliance with 
the format required, it will not be considered for evaluation.  During the evaluation process, the City may 
find it beneficial to request additional information. 

Prior to beginning any work or delivering any equipment or material to be furnished under this 
proposal, the proposer shall secure the appropriate Business License from the City of Madera.  
Business license information may be obtained by calling (559) 661-5408.  Should the proposer 
already have their license, please indicate the license number and expiration date on Attachment 
A, Vendor Information Form. 

Any Federal or State of California License/Certification required to provide the services will be 
required.  A Certificate of Insurance in accordance with the Insurance Requirements for Service 
Providers document included in the RFP in Section VI will also be required. 
 
An award will be made as soon as reasonably practical after the opening of Proposals.  
 

The successful Proposer shall enter into a formal agreement with City which will be very similar 
in content to the Attachment C “Sample” Consultant Services Agreement which is provided for 
information purposes only and to help clarify City intent relevant to this Request for Proposal.  
 

An award under this RFP will not be based solely on the price.  If an award is made, it will go to 
the proposer(s) with the best overall proposal who provides the Best Value to the City and its 
residents.  The successful proposal will be competitively priced and provide for adequate service 
to meet the City’s needs.   
 

The prospective Consultant is advised that should this RFP result in recommendation for award 
of a contract, the contract will not be in force until it is approved and fully executed by the City 
of Madera Council.  

 

All products used or developed in the execution of any contract resulting from this RFP will 
remain in the public domain at the completion of the contract. 
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SCOPE OF WORK 

BACKGROUND 
The City of Madera last prepared an Urban Water Management Plan update in 2015. The City is 
requesting an update of its 2015 Urban Water Management Plan to include the new Department 
of Water Resources (DWR) reporting requirements, conservation program currently under 
development, and water demands reflecting current land use planning for the City. Information 
collected through the preparation of a Water Conservation Master Plan will be available to 
supplement the demand management measures portion of the Urban Water Management Plan.  

 

PROJECT OBJECTIVES  

The chosen firm will need to update the City of Madera’s existing 2015 Urban Water 
Management Plan in accordance with the Urban Water Management Planning Act of 1983, as 
amended, meeting all objectives established by the California Department of Water Resources.  
The Scope of Services for the 2020 Urban Water Management Plan includes the following: 

  

Task 1 – Data Collection and Review  

A. Research, identify and review existing data that is available.  This includes: 
 
a. Maps 
b. Reports 
c. General Plans 
d. Specific Plans 
e. Any other records necessary to develop the Plan using current data 

 

Task 2 – Preparation of 2020 Urban Water Management Plan  

A. Follow 2020 DWR Guidelines and include the following: 
a. Asist City in coordination of plan with other agencies 
b. Service area information with a 20-year projection 

i. Population 
ii. Climate 

iii. Housing density, development, and income levels, etc. 
c. Water sources 
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i. Current and planned surface water supplies 
ii. Groundwater supplies 

1. Pumping rights 
2. Amount of groundwater pumped 
3. Amount of groundwater projected to be pumped 

d. Reliability of Supply 
i. Supply reliability in acre feet/year 

ii. Basis of water year data 
iii. Factors resulting in inconsistency of supply 

e. Water transfer and exchange opportunities 
f. Water use by customer type using a 20-year projection 

i. Sales to other agencies 
ii. Additional water uses and losses 

iii. Total water uses 
g. Demand management Measures 

i. Measurement of 14 Best Management Practices as established by the 
California Urban Water Conservation Council 

h. Evaluation of Demand Management Measures not implemented 
i. Planned water supply projects and programs 
j. Development of desalinated water (expected to not be a project to consider for 

the City) 
k. Current or projected supply 
l. Water shortage contingency plan 
m. Recycled water plan 
n. Water quality impacts on reliability 
o. Water service reliability 

Available Information 

The following documents are available for review: 

• City of Madera Water 2015 Urban Water Management Plan may be viewed online at: 
https://www.madera.gov/home/departments/public-works/water/#tr-urban-water-
management-plan-2399025 
 

• Access the Municipal Code as it relates to water and watering regulations is available on 
the City website www.madera.gov on the City Clerk’s page at: 
https://www.madera.gov/home/departments/city-clerk/ 
 

https://www.madera.gov/home/departments/public-works/water/#tr-urban-water-management-plan-2399025
https://www.madera.gov/home/departments/public-works/water/#tr-urban-water-management-plan-2399025
http://www.madera.gov/
https://www.madera.gov/home/departments/city-clerk/
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Task 3 – Water Conservation Ordinance Revision  

Review and provide recommendations on revisions to the City’s water conservation ordinance 
to fit the updated guidance within the UWMP’s Water Shortage Contingency Plan section. The 
City’s current water conservation ordinances can be found in the City of Madera’s Municipal 
Codes within sections 5-5.10 through 5-5.14 and may be viewed online at: 
https://codelibrary.amlegal.com/codes/madera/latest/madera_ca/0-0-0-2914 

 

Task 4 – Meetings and Presentations  

Selected firm will agree to attend up to four meetings to discuss data and internal review 
comments. Meetings will be held through a virtual meeting platform such as Zoom. 

Telephone calls and electronic methods of communication will happen as normal course of 
business and will not be counted against the meeting schedule. 

Selected firm shall also plan on attending one review meeting with the Madera City Council; staff 
will make presentations with consultant to provide backup as necessary. This meeting will occur 
at a City Council meeting, typically occurring the first and third Wednesday of each month at 6:00 
pm. 

 

Task 5 –Submittals  

An electronic copy of the first review draft shall be provided. 

Five (5) copies of the final report shall be prepared by the selected firm for distribution by the 
City of Madera. 

An electronic file of the final approved report shall be provided to the City of Madera in PDF and 
Word format.  

 

https://codelibrary.amlegal.com/codes/madera/latest/madera_ca/0-0-0-2914
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Insurance Requirements for Consultants 

 
 
Without limiting Consultant’s indemnification of City, and prior to commencement of 
Work, Consultant shall obtain, provide, and continuously maintain at its own expense 
during the term of the Agreement, and shall require any and all Subcontractors and 
Subconsultants of every Tier to obtain and maintain, policies of insurance of the type 
and amounts described below and in form satisfactory to the City. 
 
Minimum Scope and Limits of Insurance 
 
Consultant shall maintain limits no less than: 
 $1,000,000 General Liability (including operations, products and completed 

operations) per occurrence, $2,000,000 general aggregate, for bodily injury, 
personal injury and property damage, including without limitation, blanket 
contractual liability. Coverage shall be at least as broad as Insurance Services 
Office (ISO) Commercial General Liability coverage form CG 00 01. General 
liability policies shall be endorsed using ISO form CG 20 10 that the City and its 
officers, officials, employees and agents shall be additional insureds under such 
policies.  

 Worker’s Compensation as required by the State of California and $1,000,000 
Employer’s Liability per accident for bodily injury or disease. Consultant shall 
submit to the City, along with the certificate of insurance, a Waiver of 
Subrogation endorsement in favor of the City, it’s officers, agents, employees, 
and volunteers. 

 $1,000,000 Professional Liability (Errors & Omissions) per claim and in the 
aggregate. Consultant shall maintain professional liability insurance that insures 
against professional errors and omission that may be made in performing the 
Services to be rendered in connection with this Agreement. Any policy inception 
date, continuity date, or retroactive date must be before the effective date of this 
Agreement, and Consultant agrees to maintain continuous coverage through a 
period no less than three years after completion of the services required by this 
Agreement. The cost of such insurance shall be included in Consultant’s bid. 
 

Maintenance of Coverage 
Consultant shall procure and maintain, for the duration of the contract, insurance 
against claims for injuries to persons or damages to property, which may arise from or 
in connection with the performance of the Work hereunder by Consultant, its agents, 
representatives, employees, subcontractors or subconsultants as specified in this 
Agreement. 
 
Proof of Insurance 
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Consultant shall provide to the City certificates of insurance and endorsements, as 
required, as evidence of the insurance coverage required herein, along with a waiver of 
subrogation endorsement for workers’ compensation. Insurance certificates and 
endorsements must be approved by the City prior to commencement of performance. 
Current evidence of insurance shall be kept on file with the City at all times during the 
term of this Agreement. Agency reserves the right to require complete, certified copies 
of all required insurance policies, at any time. 
 
Acceptable Insurers 
All insurance policies shall be issued by an insurance company currently authorized by 
the Insurance commissioner to transact business of insurance in the State of California, 
with an assigned policyholders’ Rating of A- (or higher) and a Financial Size Category 
Class VII (or larger), in accordance with the latest edition of Best’s Key Rating Guide. 
 
Waiver of Subrogation 
All insurance coverage maintained or procured pursuant to this agreement shall be 
endorsed to waive subrogation against the City, its elected or appointed officers, 
agents, officials, employees, and volunteers, or shall specifically allow Consultant, or 
others providing insurance evidence in compliance with these specifications, to waive 
their right of recovery prior to a loss. Consultant hereby waives its own right of recovery 
against the City and shall require similar written express waivers and insurance clauses 
from each of its subconsultants or subcontractors. 
 
Enforcement of Contract Provisions (non estoppel) 
Consultant acknowledges and agrees that any actual or alleged failure on the part of the 
Agency to inform Consultant of non-compliance with any requirement imposes no 
additional obligations on the City, nor does it waive any rights hereunder. 
 
Specifications not Limiting 
Requirements of specific coverage features or limits contained in this Section are not 
intended as a limitation on coverage, limits or other requirements, or a waiver of any 
coverage normally provided by any insurance. Specific reference to a given coverage 
feature is for purposes of clarification only as it pertains to a given issue and is not 
intended by any party or insured to be all inclusive, or to the exclusion of other 
coverage, or a waiver of any type. If Consultant maintains higher limits than the 
minimums required above, the entity shall be entitled to coverage at the higher limits 
maintained by Consultant. 
 
Notice of Cancellation 
Consultant agrees to oblige its insurance agent or broker and insurers to provide to the 
City with thirty (30) calendar days notice of cancellation (except for nonpayment for 
which ten (10) calendar days notice is required) or nonrenewal of coverage for each 
required coverage. 
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Self-insured Retentions 
Any self-insured retentions must be declared to and approved by the City.  The City 
reserves the right to require that self-insured retentions be eliminated, lowered or 
replaced by a deductible. Self-insurance will not be considered to comply with these 
specifications unless approved by the City’s Risk Manager. 
 
Timely Notice of Claims 
Consultant shall give the City prompt and timely notice of claims made or suits instituted 
that arise out of or result from Consultant’s performance under this Agreement, and that 
involve or may involve coverage under any of the required liability policies. 
 
Additional Insurance 
Consultant shall also procure and maintain, at its own cost and expense, any additional 
kinds of insurance, which in its own judgement may be necessary for its proper 
protection and prosecution of the Work. 
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PROPOSAL EVALUATION 

Evaluation Process 

 

All proposals will be evaluated by a City of Madera Selection Committee (Committee). The 
Committee may be composed of City of Madera staff and other parties that may have expertise 
or experience in the services described herein. The Committee will review the submittals and will 
rank the proposers. The evaluation of the proposals shall be within the sole judgment and 
discretion of the Committee. All contacts during the evaluation phase shall be through the City 
of Madera Purchasing-Central Supply Division only. Proposers shall neither contact nor lobby 
evaluators during the evaluation process. Attempts by Proposer to contact members of the 
Committee may jeopardize the integrity of the evaluation and selection process and risk possible 
disqualification of Proposer. 

 

The Committee will evaluate each proposal meeting the qualification requirements set forth in 
this RFP. Proposers should bear in mind that any proposal that is unrealistic in terms of the 
technical or schedule commitments may be deemed reflective of an inherent lack of technical 
competence or indicative of a failure to comprehend the complexity and risk of the City of 
Madera requirements as set forth in this RFP. 

 

The selection process may include oral interviews. The consultant will be notified of the time and 
place of oral interviews and of any additional information that may be required to be submitted.  
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Evaluation Criteria 

Proposals will be evaluated according to each Evaluation Criteria and scored on a zero to five-
point rating. The scores for all the Evaluation Criteria will then be multiplied according to their 
assigned weight to arrive at a weighted score for each proposal. A proposal with a high weighted 
total will be deemed of higher quality than a proposal with a lesser-weighted total. The final 
maximum score for any project is five hundred (500) points. 

Rating Scale 

0 Not 
Acceptable 

Non-responsive, fails to meet RFP specifications. The approach has no 
probability of success. For mandatory requirement this score will result in 
disqualification of proposal. 

1 Poor 
Below average, falls short of expectations, is substandard to that which is 
the average or expected norm, has a low probability of success in achieving 
project objectives per RFP. 

2 Fair Has a reasonable probability of success, however, some objectives may not 
been met. 

3 Average 
Acceptable, achieves all objectives in a reasonable fashion per RFP 
specification. This will be the baseline score for each item with adjustments 
based on interpretation of proposal by Evaluation Committee members. 

4 Above 
Average/Good 

Very good probability of success, better than that which is average or 
expected as the norm. Achieves all objectives per RFP requirements and 
expectations. 

5 Excellent/ 
Exceptional 

Exceeds expectations, very innovative, clearly superior to that which is 
average or expected as the norm. Excellent probability of success and in 
achieving all objectives and meeting RFP specification. 

 

The Evaluation Criteria Summary and their respective weights are as follows: 

No. Written Evaluation Criteria Weight 

1 Completeness of Response Pass/Fail 

2 Qualifications & Experience of Firm 25 

3 Qualification & Experience of Key Personnel 25 

4 Method and Approach 40 

8 Cost Proposal 10 

Subtotal: 100 
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PROPOSAL REQUIREMENTS 

These guidelines are provided for standardizing the preparation and submission of 
Proposal/Proposals by all Consultants.  The intent of these guidelines is to assist Consultants in 
preparation of their proposals, to simplify the review process, and to help assure consistency in 
format and content. 

 

Proposals shall contain the following information in the order listed:  

1. Introductory Letter 
 

 The introductory (or transmittal) letter shall be addressed to: 

Lisa Nixon, Interim Purchasing Services Manager 
City of Madera Finance Department 
205 W. 4th Street 
Madera, CA 93638 

 

The letter shall be on Consultant letterhead and include the Consultant’s contact name, 
mailing address, telephone number, facsimile number, and email address.  The letter will 
address the Consultant’s understanding of the services being requested and any other 
pertinent information the Consultant believes should be included. All addendums received 
must be acknowledged in the transmittal letter. 

The letter shall be wet signed in blue ink by the individual authorized to bind the Consultant 
to the proposal. 

2. Background and Project Summary Section: The Background and Project Summary 
Sections should describe your understanding of the City, the work to be done, and the 
objectives to be accomplished.  Refer to Scope of Work, Section V of this RFP. 

3. Qualifications & Experience of the Firm: Describe the qualifications and experience 
of the organization or entity performing services/projects within the past ten years that are 
similar in size and scope to demonstrate competence to perform these services.  Information 
shall include: 

 
A. If the owner is a corporation please provide:  Name of corporation, corporate office 

street address, city, state, and zip code, state where incorporated, date of 
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incorporation, first and last name of officers, local office address, city, state & zip, and 
the date local office opened its doors for business. 

B. If the owner is a partnership or joint venture, please provide: Name of partnership or 
joint venture, principal office street address, city, state, and zip code, state of 
organization, date of organization, first and last name of general partner(s), local 
office address, city, state, and zip code, and date local office opened its doors for. 

C. List all businesses owned or controlled by yourself (applicant) or business manager 
doing similar business in California under another name. List business name and 
address and specify who owns or controls the business (e.g., self, business manager, 
etc.). 

D. List all businesses for which you or your business manager is or was an officer, 
director, or partner doing similar business in California under another name. List 
business name and address, title, date(s) in position; specify who was in position (e.g., 
self, business manager, etc.). 

E. How many years have you been in business under your present business name? 

F. Provide a list of current and previous contracts similar to the requirements for City of 
Madera, including all public agencies served (if any).  For each, provide a brief 
description of the scope of work performed, the length of time you have been 
providing services, and the name, title, and telephone number of the person who may 
be contacted regarding your organization’s service record. Provide a sample of each 
background investigation for each contract. 

G. Submit a description of the organization’s qualifications, experience and abilities that 
make it uniquely capable to provide the services specified in the Scope of Work. 

4.  Key Personnel: It is essential that the Proposer provide adequate experienced 
personnel, capable of and devoted to the successful accomplishment of work to be 
performed under this contract. The Proposer must agree to assign specific individuals to 
the key positions.   

A. Identify the members of the staff who would be assigned to act for Proposer’s firm in 
key management and filed positions providing the services described in the Proposal, 
and the functions to be performed by each.   

 
B. Include resumes or curriculum vitae of each such staff member, including name, 

position, telephone number, email address, education, and years and type of 
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experience.  Describe for each such person, the relevant transactions on which they 
have worked.   

 
5. Method of Approach:  Provide a detailed description of the approach and 

methodology that will be used to fulfill each requirement listed in the Scope of Work of 
this RFP. The section should include: 

A. An implementation plan that describes in detail (i) the methods, including controls by 
which your firm manages projects of the type sought by this RFP; (ii) methodology for 
soliciting and documenting views of internal and external stakeholders; (iii) and any 
other project management or implementation strategies or techniques that the 
respondent intends to employ in carrying out the work. 

B. Detailed description of efforts your firm will undertake to achieve client satisfaction 
and to satisfy the requirements of the "Scope of Work" section. 

C. Detailed project schedule, identifying all tasks and deliverables to be performed, 
durations for each task, and overall time of completion. 

D. Detailed description of specific tasks you will require from City staff. Explain what the 
respective roles of City staff and your staff would be to complete the tasks specified 
in the Scope of Work. 

E. Proposers are encouraged to provide additional innovative and/or creative 
approaches for providing the service that will maximize efficient, safe, and cost-
effective operations or increased performance capabilities.  

F. Firms, individuals and entities wishing to be considered shall include in their 
submissions the steps they will, if selected, implement and adhere to for the 
recruitment, hiring and retention of former employees of the City who have been 
displaced due to layoff or outsourcing of functions and services formerly provided by 
the City. 

Cost Proposal: Provide a fee schedule/pricing information for the project as referenced in 
the attached in Attachment B, Cost Proposal.  Cost proposal shall be submitted in a separate 
sealed envelope from the proposal. The cost proposal is confidential and will be unsealed 
after all proposals have been reviewed, and most qualified consultant has been selected. 
Proposals shall be valid for a minimum of 180 days following submission. 
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ATTACHMENT A 
 

VENDOR INFORMATION FORM 
FOR 

RFP No. 202021-05 for Consultant and Preparation Services for  
2020 Urban Water Management Plan 

 

 

TYPE OF APPLICANT:       NEW      CURRENT VENDOR 

Legal Contractual Name of Corporation: ______________________________________ 

Contact Person for Agreement: ___________________________________________________ 

Corporate Mailing Address:  ________________________________________________ 

City, State and Zip Code: __________________________________________________ 

E-Mail Address: _________________________  

Phone:  ________________________     Fax: ________________________ 

Contact Person for Proposals: ____________________________________________________ 

Title: ______________________________  E-Mail Address: ______________________ 

Business Telephone: _________________________  Business Fax: ________________ 

Is your business: (check one) 

     NON-PROFIT CORPORATION            FOR PROFIT CORPORATION  

Is your business: (check one) 

     CORPORATION          LIMITED LIABILITY PARTNERSHIP  

     INDIVIDUAL              SOLE PROPRIETORSHIP 

     PARTNERSHIP    UNINCORPORATED ASSOCIATION    
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Names & Titles of Corporate Board Members 
(Also list Names & Titles of persons with written authorization/resolution to sign contracts) 

 

    Names  Title  Phone 

___________________________________ ________________ ___________________ 

 

___________________________________ ________________ ___________________ 

 

___________________________________ ________________ ___________________ 

 

___________________________________ ________________ ___________________ 

 

___________________________________ ________________ ___________________ 

 

___________________________________ ________________ ___________________ 

 

Federal Tax Identification Number:      __________________________________________  

 

City of Madera Business License Number: _______________________________________ 

(If none, you must obtain a City of Madera Business License upon award of contract.) 

 

City of Madera Business License Expiration Date:     ________________________________ 
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ATTACHMENT B            

COST PROPOSAL 

 

Task Description Est. # of 
Hours 

Hourly 
Rate Price per Task 

1 
DATA COLLECTION AND REVIEW       

2 
PREPARATION OF 2020 UWMP       

3 WATER CONSERVATION 
ORDINANCE REVISION    

4 & 5 MEETINGS AND PRESENTATIONS 
AND SUBMITTALS       

      TOTAL   
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ATTACHMENT C 
 

Sample Consultant Services Agreement 
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CONSULTANT SERVICES AGREEMENT BETWEEN THE CITY OF MADERA AND 

 
_________________________________ 

 
This Agreement for Consultant Services (“Agreement”) is made and entered into this            day of  
[Month] , 2020 between the City of Madera, a municipal corporation of the State of California, ("CITY"), 
and                       ("CONSULTANT"). 
RECITALS 
 
 WHEREAS, CITY plans to _________________________(“XXX Project”); and 
 
 WHEREAS, CITY needs professional engineering services for the XXX Project; and 
 
 WHEREAS, CITY engaged in a competitive Request for Proposals process for the desired work; 
and 
 
 WHEREAS, CONSULTANT is qualified and certified to provide the required professional services 
and is knowledgeable of Federal, State and City standard policies and regulatory requirements; and 
 
 WHEREAS, CITY desires to hire CONSULTANT for to provide professional services for the XXX 
Project. 
 

AGREEMENT 
 
 NOW THEREFORE, the Parties incorporate the foregoing recitals and agree as follows: 
 
ARTICLE I.  STATEMENT OF WORK  
(Insert Appropriate Statement of work including a Description of the Deliverables) in the following 
sections. If a section does not apply to the AGREEMENT, state “Not Applicable to this AGREEMENT.”) 
 
A. Scope of Services 

CONSULTANT shall provide the professional services as set forth in Exhibit 'A', Scope of Services, 
attached hereto and incorporated herein by reference as if fully set forth. CONSULTANT’s Project 
Manager shall meet with CITY’s Project Manager, as needed, to discuss progress on the project(s).. 

 
E. CITY Obligations 

The CITY shall provide CONSULTANT with the following: 
 
a. Project Manager to work and coordinate with CONSULTANT. 
b. Timely review of all submittals. 
c. Payment of fees for permits. 
d. The data in its possession that is required for CONSULTANT’S performance. 

 

ARTICLE II. COST PROPOSAL. 

The work to be performed under this AGREEMENT is described in Article I Statement of Work and the 
approved CONSULTANT’s Cost Proposal dated (DATE).  The approved CONSULTANT’s Cost Proposal is 
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attached hereto as Exhibit B and incorporated by reference as if fully set forth.  If there is any conflict 
between the approved Cost Proposal and this AGREEMENT, this AGREEMENT shall take precedence.  
The consideration to be paid to CONSULTANT as provided herein, shall be in compensation for all of 
CONSULTANT’s expenses incurred in the performance hereof, including travel and per diem, unless 
otherwise expressly so provided. 

ARTICLE III. CONSULTANT’S REPORTS OR MEETINGS 

A. CONSULTANT shall submit progress reports at least once a month.  The report should be 
sufficiently detailed for the CITY’s Project Manager to determine, if CONSULTANT is performing to 
expectations, or is on schedule; to provide communication of interim findings, and to sufficiently 
address any difficulties or special problems encountered, so remedies can be developed. 

 
B. CONSULTANT’s Project Manager shall meet with CITY’s Project Manager, as needed, to discuss 

progress on the AGREEMENT. 

ARTICLE IV. PERFORMANCE PERIOD  

A. The parties shall agree on a Notice to Proceed date.  The time for performance of this Agreement 
shall commence on the Notice to Proceed date and shall end on (DATE), unless extended by 
AGREEMENT amendment. 

 
B. CONSULTANT is advised that any recommendation for AGREEMENT award is not binding on CITY 

until the AGREEMENT is fully executed and approved by CITY. 
 
C. Time is of the essence in the completion of the services covered by this AGREEMENT.  Failure of 

CONSULTANT to comply with the above time schedule by more than fourteen (14) calendar days, 
unless the delay is not attributable to CONSULTANT or is attributable to CITY, is sufficient cause to 
terminate this AGREEMENT, at the option of the CITY. 

ARTICLE V. INDEPENDENT CONTRACTOR 

A. For the purposes of this Agreement, “CONSULTANT” shall be deemed to include not only 
CONSULTANT, but also any agent, employee, subcontractor or subconsultant of CONSULTANT.  
CONSULTANT acknowledges and agrees that at all times, CONSULTANT or any agent or employee 
of CONSULTANT shall be deemed at all times to be an independent CONSULTANT and is wholly 
responsible for the manner in which it performs the services and work requested by CITY under 
this Agreement.   

B. CONSULTANT, its agents, and employees will not represent or hold themselves out to be 
employees of the CITY at any time.  CONSULTANT or any agent or employee of CONSULTANT shall 
not have employee status with CITY, not be entitled to participate in any plans, arrangements, or 
distributions by CITY pertaining to or in connection with any retirement, health or other benefits 
that CITY may offer its employees.   

C. CONSULTANT or any agent or employee of CONSULTANT is liable for the acts and omissions of 
itself, its employees, and its agents.  CONSULTANT shall be responsible for all obligations and 
payments, whether imposed by federal, state, or local laws, including, but not limited to, FICA, 
income tax withholdings, unemployment compensation, insurance, and other similar 
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responsibilities related to CONSULTANT’s performing services and work, or any agent or employee 
of CONSULTANT providing same.   

D. Nothing in this Agreement shall be construed as creating an employment or agency relationship 
between CITY and CONSULTANT or any agent or employee of CONSULTANT.  Any terms in this 
Agreement referring to direction from CITY shall be construed as providing for direction as to 
policy and the result of CONSULTANT’s work only, and not as to the means by which such a result 
is obtained.  CITY does not retain the right to control the means or the method by which 
CONSULTANT performs work under this Agreement.   

ARTICLE VI. ALLOWABLE COSTS AND PAYMENTS  

A. The method of payment for this AGREEMENT will be based on lump sum.  The total lump sum 
price paid to CONSULTANT will include compensation for all work and deliverables, including 
travel and equipment described in Article I Statement of Work.  No additional compensation will 
be paid to CONSULTANT, unless there is a change in the scope of the work or the scope of the 
project.  In the instance of a change in the scope of work or scope of the project, adjustment to 
the total lump sum compensation will be negotiated between CONSULTANT and CITY.  Adjustment 
in the total lump sum compensation will not be effective until authorized by AGREEMENT 
amendment and approved by CITY. 

 
B. Progress payments may be made monthly in arrears based on the percentage of work completed 

by CONSULTANT.  If CONSULTANT fails to submit the required deliverable items according to the 
schedule set forth in Article III Statement of Work, CITY shall have the right to delay payment or 
terminate this AGREEMENT in accordance with the provisions of Article VI Termination.  

 
C. CONSULTANT shall not commence performance of work or services until this AGREEMENT has 

been approved by CITY and notification to proceed has been issued by CITY’S Project Manager.  No 
payment will be made prior to approval of any work, or for any work performed prior to approval 
of this AGREEMENT.  

 
D. CONSULTANT will be reimbursed within thirty (30) days upon receipt by CITY’S Project Manager of 

itemized invoices.  Invoices shall be submitted no later than thirty (30) calendar days after the 
performance of work for which CONSULTANT is billing.  Invoices shall detail the work performed 
on each milestone, on each project as applicable.  Invoices shall follow the format stipulated for 
the approved Cost Proposal and shall reference this AGREEMENT number and project title.  Final 
invoice must contain the final cost and all credits due.  The final invoice must be submitted within 
sixty (60) calendar days after completion of CONSULTANT’s work unless a later date is approved by 
the CITY.  Invoices shall be mailed to CITY’s Project Manager at the address in Article XXXIV, 
Notification. 

 
E. The total amount payable by CITY shall not exceed $(Amount). 
 

ARTICLE VII EXTRA SERVICES 

CITY agrees to pay CONSULTANT for extra services not contemplated hereunder as set forth in the 
Scope of Services or for such services as may be specifically requested by CITY through the City 
Engineer in writing and agreed to by CONSULTANT for an agreed to fixed fee or hourly rate of 



 

4 

compensation or for necessary expenses over that listed in the Budget, provided, however, the City 
Engineer's authority is limited to expenditures not to exceed the amount of ______ dollars ($X,XXX). 

ARTICLE VII.  TERMINATION 

A. This AGREEMENT may be terminated by CITY, provided that CITY gives not less than thirty (30) 
calendar days’ written notice (delivered by certified mail, return receipt requested) of intent to 
terminate. Upon termination, CITY shall be entitled to all work, including but not limited to, 
reports, investigations, appraisals, inventories, studies, analyses, drawings and data estimates 
performed to that date, whether completed or not. 

 
B. CITY may temporarily suspend this AGREEMENT, at no additional cost to CITY, provided that 

CONSULTANT is given written notice (delivered by certified mail, return receipt requested) of 
temporary suspension. If CITY gives such notice of temporary suspension, CONSULTANT shall 
immediately suspend its activities under this AGREEMENT. A temporary suspension may be issued 
concurrent with the notice of termination provided for in subsection A of this section. 

 
C. Notwithstanding any provisions of this AGREEMENT, CONSULTANT shall not be relieved of liability 

to CITY for damages sustained by City by virtue of any breach of this AGREEMENT by 
CONSULTANT, and City may withhold any payments due to CONSULTANT until such time as the 
exact amount of damages, if any, due City from CONSULTANT is determined. 

 
D. In the event of termination, CONSULTANT shall be compensated as provided for in this 

AGREEMENT.  Upon termination, CITY shall be entitled to all work, including but not limited to, 
reports, investigations, appraisals, inventories, studies, analyses, drawings and data estimates 
performed to that date, whether completed or not. 

ARTICLE VIII.  COST PRINCIPLES AND ADMINISTRATIVE REQUIREMENTS 

A. The CONSULTANT agrees that 48 CFR Part 31, Contract Cost Principles and Procedures, shall be 
used to determine the allowability of individual terms of cost. 

 
B. The CONSULTANT also agrees to comply with Federal procedures in accordance with 2 CFR Part 

200, Uniform Administrative Requirements, Cost Principles, and Audit Requirements for Federal 
Awards. 

 
C. Any costs for which payment has been made to the CONSULTANT that are determined by 

subsequent audit to be unallowable under 48 CFR Part 31 or 2 CFR Part 200 are subject to 
repayment by the CONSULTANT to CITY. 

 
D. When a CONSULTANT or Subconsultant is a Non-Profit Organization or an Institution of Higher 

Education, the Cost Principles for Title 2 CFR Part 200, Uniform Administrative Requirements, Cost 
Principles, and Audit Requirements for Federal Awards shall apply. 

ARTICLE IXI.  RETENTION OF RECORD/AUDITS 

For the purpose of determining compliance with Government Code § 8546.7, the CONSULTANT, 
Subconsultants, and CITY shall maintain all books, documents, papers, accounting records, 
Independent CPA Audited Indirect Cost Rate workpapers, and other evidence pertaining to the 
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performance of the AGREEMENT including, but not limited to, the costs of administering the 
AGREEMENT. All parties, including the CONSULTANT’s Independent CPA, shall make such workpapers 
and materials available at their respective offices at all reasonable times during the AGREEMENT 
period and for three (3) years from the date of final payment under the AGREEMENT.  CITY, Caltrans 
Auditor, FHWA, or any duly authorized representative of the Federal government having jurisdiction 
under Federal laws or regulations (including the basis of Federal funding in whole or in part) shall have 
access to any books, records, and documents of the CONSUTANT, Subconsultants, and the 
CONSULTANT’s Independent CPA, that are pertinent to the AGREEMENT for audits, examinations, 
workpaper review, excerpts, and transactions, and copies thereof shall be furnished if requested 
without limitation. 

ARTICLE X.  AUDIT REVIEW PROCEDURES 

A. Any dispute concerning a question of fact arising under an interim or post audit of this 
AGREEMENT that is not disposed of by AGREEMENT, shall be reviewed by CITY’S City Manager or 
designee.  

 
B. Not later than thirty (30) calendar days after issuance of the final audit report, CONSULTANT may 

request a review by CITY’S City Manager or designee of unresolved audit issues.  The request for 
review will be submitted in writing. 

 
C. Neither the pendency of a dispute nor its consideration by CITY will excuse CONSULTANT from full 

and timely performance, in accordance with the terms of this AGREEMENT. 
 
D. CONSULTANT and subconsultant AGREEMENTs, including cost proposals and Indirect Cost Rates 

(ICR), may be subject to audits or reviews such as, but not limited to, an AGREEMENT audit, an 
incurred cost audit, an ICR Audit, or a CPA ICR audit work paper review. If selected for audit or 
review, the AGREEMENT, cost proposal and ICR and related work papers, if applicable, will be 
reviewed to verify compliance with 48 CFR Part 31 and other related laws and regulations.  In the 
instances of a CPA ICR audit work paper review it is CONSULTANT’s responsibility to ensure 
federal, CITY, or local government officials are allowed full access to the CPA’s work papers 
including making copies as necessary. The AGREEMENT, cost proposal, and ICR shall be adjusted 
by CONSULTANT and approved by CITY Project Manager to conform to the audit or review 
recommendations. CONSULTANT agrees that individual terms of costs identified in the audit 
report shall be incorporated into the AGREEMENT by this reference if directed by CITY at its sole 
discretion. Refusal by CONSULTANT to incorporate audit or review recommendations, or to ensure 
that the federal, CITY or local governments have access to CPA work papers, will be considered a 
breach of AGREEMENT terms and cause for termination of the AGREEMENT and disallowance of 
prior reimbursed costs. 

 
E. CONSULTANT’s Cost Proposal may be subject to a CPA ICR Audit Work Paper Review and/or audit 

by Caltrans Audits and Investigation (A&I). Caltrans A&I, at its sole discretion, may review and/or 
audit and approve the CPA ICR documentation.  The Cost Proposal shall be adjusted by the 
CONSULTANT and approved by the CITY Project Manager to conform to the Work Paper Review 
recommendations included in the management letter or audit recommendations included in the 
audit report. Refusal by the CONSULTANT to incorporate the Work Paper Review 
recommendations included in the management letter or audit recommendations included in the 
audit report will be considered a breach of the AGREEMENT terms and cause for termination of 
the AGREEMENT and disallowance of prior reimbursed costs. 
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1. During Caltrans A&I’s review of the ICR audit work papers created by the CONSULTANT’s 

independent CPA, Caltrans A&I will work with the CPA and/or CONSULTANT toward a resolution 
of issues that arise during the review. Each party agrees to use its best efforts to resolve any 
audit disputes in a timely manner. If Caltrans A&I identifies significant issues during the review 
and is unable to issue a cognizant approval letter, CITY will reimburse the CONSULTANT at an 
accepted ICR until a FAR (Federal Acquisition Regulation) compliant ICR {e.g. 48 CFR Part 31; 
GAGAS (Generally Accepted Auditing Standards); CAS (Cost Accounting Standards), if applicable; 
in accordance with procedures and guidelines of the American Association of State Highways 
and Transportation Officials (AASHTO) Audit Guide; and other applicable procedures and 
guidelines}is received and approved by A&I.  

 
Accepted rates will be as follows: 
 

a. If the proposed rate is less than one hundred fifty percent (150%) - the accepted rate 
reimbursed will be ninety percent (90%) of the proposed rate. 

 
b. If the proposed rate is between one hundred fifty percent (150%) and two hundred percent 

(200%) - the accepted rate will be eighty-five percent (85%) of the proposed rate. 
 
c. If the proposed rate is greater than two hundred percent (200%) - the accepted rate will be 

seventy-five percent (75%) of the proposed rate. 
 

2. If Caltrans A&I is unable to issue a cognizant letter per paragraph E.1. above, Caltrans A&I may 
require CONSULTANT to submit a revised independent CPA-audited ICR and audit report within 
three (3) months of the effective date of the management letter. Caltrans A&I will then have up 
to six (6) months to review the CONSULTANT’s and/or the independent CPA’s revisions. 

 
3. If the CONSULTANT fails to comply with the provisions of this paragraph E, or if Caltrans A&I is 

still unable to issue a cognizant approval letter after the revised independent CPA audited ICR is 
submitted, overhead cost reimbursement will be limited to the accepted ICR that was 
established upon initial rejection of the ICR and set forth in paragraph E.1. above for all 
rendered services. In this event, this accepted ICR will become the actual and final ICR for 
reimbursement purposes under this AGREEMENT. 

 
4. CONSULTANT may submit to CITY final invoice only when all of the following items have 

occurred: (1) Caltrans A&I accepts or adjusts the original or revised independent CPA audited 
ICR; (2) all work under this AGREEMENT has been completed to the satisfaction of CITY; and, (3) 
Caltrans A&I has issued its final ICR review letter. The CONSULTANT MUST SUBMIT ITS FINAL 
INVOICE TO CITY no later than sixty (60) calendar days after occurrence of the last of these 
items. The accepted ICR will apply to this AGREEMENT and all other agreements executed 
between CITY and the CONSULTANT, either as a prime or subconsultant, with the same fiscal 
period ICR. 

ARTICLE XI.  SUBCONTRACTING 

A. Nothing contained in this AGREEMENT or otherwise, shall create any contractual relation between 
the CITY and any subconsultants, and no subcontract shall relieve the CONSULTANT of its 
responsibilities and obligations hereunder.  The CONSULTANT agrees to be as fully responsible to 



 

7 

the CITY for the acts and omissions of its subconsultants/subcontractors and of persons either 
directly or indirectly employed by any of them as it is for the acts and omissions of persons directly 
employed by the CONSULTANT.  The CONSULTANT's obligation to pay its 
subconsultants/subcontractors is an independent obligation from the CITY's obligation to make 
payments to the CONSULTANT. 

 
B. The CONSULTANT shall perform the work contemplated with resources available within its own 

organization and no portion of the work shall be subcontracted without written authorization by 
the CITY Project Manager, except that which is expressly identified in the CONSULTANT’s approved 
Cost Proposal. 

 
C. Any subagreement entered into as a result of this AGREEMENT, shall contain all the provisions 

stipulated in this entire AGREEMENT to be applicable to Subconsultants unless otherwise noted. 
 
D. CONSULTANT shall pay its Subconsultants within Fifteen (15) calendar days from receipt of each 

payment made to the CONSULTANT by the CITY. 
 
E. Any substitution of Subconsultants must be approved in writing by the CITY Project Manager in 

advance of assigning work to a substitute Subconsultant. 

ARTICLE XII. ASSIGNMENT. 

It is understood that neither party shall assign, sublet, subcontract or transfer its rights or obligations 
under this Agreement except with the prior written consent of the other party. 

ARTICLE XIII. STATE PREVAILING WAGE RATES 

A. No CONSULTANT or Subconsultant may be awarded an AGREEMENT containing public work 
elements unless registered with the Department of Industrial Relations (DIR) pursuant to Labor 
Code §1725.5. Registration with DIR must be maintained throughout the entire term of this 
AGREEMENT, including any subsequent amendments. 

 
B. The CONSULTANT shall comply with all of the applicable provisions of the California Labor Code 

requiring the payment of prevailing wages. The General Prevailing Wage Rate Determinations 
applicable to work under this AGREEMENT are available and on file with the Department of 
Transportation's Regional/District Labor Compliance Officer 
(http://www.dot.ca.gov/hq/construc/LaborCompliance/documents/District-
Region_Map_Construction_7-8-15.pdf).  These wage rates are made a specific part of this 
AGREEMENT by reference pursuant to Labor Code §1773.2 and will be applicable to work performed 
at a construction project site.  Prevailing wages will be applicable to all inspection work performed 
at CITY construction sites, at CITY facilities and at off-site locations that are set up by the 
construction contractor or one of its subcontractors solely and specifically to serve CITY projects.  
Prevailing wage requirements do not apply to inspection work performed at the facilities of vendors 
and commercial materials suppliers that provide goods and services to the general public. 

 
C. General Prevailing Wage Rate Determinations applicable to this project may also be obtained from 

the Department of Industrial Relations Internet site at http://www.dir.ca.gov. 
 
D. Payroll Records 

http://www.dot.ca.gov/hq/construc/LaborCompliance/documents/District-Region_Map_Construction_7-8-15.pdf
http://www.dot.ca.gov/hq/construc/LaborCompliance/documents/District-Region_Map_Construction_7-8-15.pdf
http://www.dir.ca.gov/
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1. Each CONSULTANT and Subconsultant shall keep accurate certified payroll records and 

supporting documents as mandated by Labor Code §1776 and as defined in 8 CCR §16000 
showing the name, address, social security number, work classification, straight time and 
overtime hours worked each day and week, and the actual per diem wages paid to each 
journeyman, apprentice, worker, or other employee employed by the CONSULTANT or 
Subconsultant in connection with the public work. Each payroll record shall contain or be verified 
by a written declaration that it is made under penalty of perjury, stating both of the following: 

 
a. The information contained in the payroll record is true and correct. 

 
b. The employer has complied with the requirements of Labor Code §1771, §1811, and §1815 

for any work performed by his or her employees on the public works project. 
 

2. The payroll records enumerated under paragraph (1) above shall be certified as correct by the 
CONSULTANT under penalty of perjury.  The payroll records and all supporting documents shall 
be made available for inspection and copying by CITY representative’s at all reasonable hours at 
the principal office of the CONSULTANT.  The CONSULTANT shall provide copies of certified 
payrolls or permit inspection of its records as follows: 

 
a. A certified copy of an employee's payroll record shall be made available for inspection or 

furnished to the employee or the employee's authorized representative on request.  
 

b. A certified copy of all payroll records enumerated in paragraph (1) above, shall be made 
available for inspection or furnished upon request to a representative of CITY, the Division of 
Labor Standards Enforcement and the Division of Apprenticeship Standards of the Department 
of Industrial Relations.  Certified payrolls submitted to CITY, the Division of Labor Standards 
Enforcement and the Division of Apprenticeship Standards shall not be altered or obliterated by 
the CONSULTANT. 

 
c. The public shall not be given access to certified payroll records by the CONSULTANT.  The 

CONSULTANT is required to forward any requests for certified payrolls to the CITY Project 
Manager by both email and regular mail on the business day following receipt of the request. 

 
3. Each CONSULTANT shall submit a certified copy of the records enumerated in paragraph (1) 

above, to the entity that requested the records within ten (10) calendar days after receipt of a 
written request.  

 
4. Any copy of records made available for inspection as copies and furnished upon request to the 

public or any public agency by CITY shall be marked or obliterated in such a manner as to prevent 
disclosure of each individual's name, address, and social security number. The name and address 
of the CONSULTANT or Subconsultant performing the work shall not be marked or obliterated. 

 
5. The CONSULTANT shall inform CITY of the location of the records enumerated under paragraph 

(1) above, including the street address, city and county, and shall, within five (5) working days, 
provide a notice of a change of location and address.  
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6. The CONSULTANT or Subconsultant shall have ten (10) calendar days in which to comply 
subsequent to receipt of written notice requesting the records enumerated in paragraph (1) 
above.  In the event the CONSULTANT or Subconsultant fails to comply within the ten (10) day 
period, he or she shall, as a penalty to CITY, forfeit one hundred dollars ($100) for each calendar 
day, or portion thereof, for each worker, until strict compliance is effectuated.  Such penalties 
shall be withheld by CITY from payments then due.  CONSULTANT is not subject to a penalty 
assessment pursuant to this section due to the failure of a Subconsultant to comply with this 
section. 

 
E.  When prevailing wage rates apply, the CONSULTANT is responsible for verifying compliance with 

certified payroll requirements. Invoice payment will not be made until the invoice is approved by 
the CITY Project Manager. 

 
F. Penalty 

 
1. The CONSULTANT and any of its Subconsultants shall comply with Labor Code §1774 and §1775. 

Pursuant to Labor Code §1775, the CONSULTANT and any Subconsultant shall forfeit to the CITY 
a penalty of not more than two hundred dollars ($200) for each calendar day, or portion thereof, 
for each worker paid less than the prevailing rates as determined by the Director of DIR for the 
work or craft in which the worker is employed for any public work done under the AGREEMENT 
by the CONSULTANT or by  its Subconsultant in violation of the requirements of the Labor Code 
and in particular, Labor Code §§1770 to 1780, inclusive.  

 
2. The amount of this forfeiture shall be determined by the Labor Commissioner and shall be based 

on consideration of mistake, inadvertence, or neglect of the CONSULTANT or Subconsultant in 
failing to pay the correct rate of prevailing wages, or the previous record of the CONSULTANT or 
Subconsultant in meeting their respective prevailing wage obligations, or the willful failure by the 
CONSULTANT or Subconsultant to pay the correct rates of prevailing wages. A mistake, 
inadvertence, or neglect in failing to pay the correct rates of prevailing wages is not excusable if 
the CONSULTANT or Subconsultant had knowledge of the obligations under the Labor Code. The 
CONSULTANT is responsible for paying the appropriate rate, including any escalations that take 
place during the term of the AGREEMENT. 

 
3. In addition to the penalty and pursuant to Labor Code §1775, the difference between the 

prevailing wage rates and the amount paid to each worker for each calendar day or portion 
thereof for which each worker was paid less than the prevailing wage rate shall be paid to each 
worker by the CONSULTANT or Subconsultant. 

 
4. If a worker employed by a Subconsultant on a public works project is not paid the general 

prevailing per diem wages by the Subconsultant, the prime CONSULTANT of the project is not 
liable for the penalties described above unless the prime CONSULTANT had knowledge of that 
failure of the Subconsultant to pay the specified prevailing rate of wages to those workers or 
unless the prime CONSULTANT fails to comply with all of the following requirements: 

 
a. The AGREEMENT executed between the CONSULTANT and the Subconsultant for the 

performance of work on public works projects shall include a copy of the requirements in 
Labor Code §§ 1771, 1775, 1776, 1777.5, 1813, and 1815. 
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b. The CONSULTANT shall monitor the payment of the specified general prevailing rate of per 
diem wages by the Subconsultant to the employees by periodic review of the certified payroll 
records of the Subconsultant. 

 
c. Upon becoming aware of the Subconsultant’s failure to pay the specified prevailing rate of 

wages to the Subconsultant’s workers, the CONSULTANT shall diligently take corrective action 
to halt or rectify the failure, including but not limited to, retaining sufficient funds due the 
Subconsultant for work performed on the public works project. 

 
d. Prior to making final payment to the Subconsultant for work performed on the public works 

project, the CONSULTANT shall obtain an affidavit signed under penalty of perjury from the 
Subconsultant that the Subconsultant had paid the specified general prevailing rate of per 
diem wages to the Subconsultant’s employees on the public works project and any amounts 
due pursuant to Labor Code §1813. 

 
5. Pursuant to Labor Code §1775, CITY shall notify the CONSULTANT on a public works project 

within fifteen (15) calendar days of receipt of a complaint that a Subconsultant has failed to pay 
workers the general prevailing rate of per diem wages. 

 
6. If CITY determines that employees of a Subconsultant were not paid the general prevailing rate 

of per diem wages and if CITY did not retain sufficient money under the AGREEMENT to pay those 
employees the balance of wages owed under the general prevailing rate of per diem wages, the 
CONSULTANT shall withhold an amount of moneys due the Subconsultant sufficient to pay those 
employees the general prevailing rate of per diem wages if requested by CITY. 

 
G. Hours of Labor 

Eight (8) hours labor constitutes a legal day's work.  The CONSULTANT shall forfeit, as a penalty to 
the CITY, twenty-five dollars ($25) for each worker employed in the execution of the AGREEMENT 
by the CONSULTANT or any of its Subconsultants for each calendar day during which such worker is 
required or permitted to work more than eight (8) hours in any one calendar day and forty (40) 
hours in any one calendar week in violation of the provisions of the Labor Code, and in particular 
§§1810 to 1815 thereof, inclusive, except that work performed by employees in excess of eight (8) 
hours per day, and forty (40) hours during any one week, shall be permitted upon compensation for 
all hours worked in excess of eight (8) hours per day and forty (40) hours in any week, at not less 
than one and one-half (1.5) times the basic rate of pay, as provided in §1815. 

 
H. Employment of Apprentices 

1. Where either the prime AGREEMENT or the subagreement exceeds thirty thousand dollars 
($30,000), the CONSULTANT and any subconsultants under him or her shall comply with all 
applicable requirements of Labor Code §§ 1777.5, 1777.6 and 1777.7 in the employment of 
apprentices. 

 
2. CONSULTANTs and subconsultants are required to comply with all Labor Code requirements 

regarding the employment of apprentices, including mandatory ratios of journey level to 
apprentice workers.  Prior to commencement of work, CONSULTANT and subconsultants are 
advised to contact the DIR Division of Apprenticeship Standards website at 
https://www.dir.ca.gov/das/, for additional information regarding the employment of 
apprentices and for the specific journey-to- apprentice ratios for the AGREEMENT work.  The 
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CONSULTANT is responsible for all subconsultants’ compliance with these requirements.  
Penalties are specified in Labor Code §1777.7. 

ARTICLE XIV. CONFLICT OF INTEREST 

A. During the term of this AGREEMENT, the CONSULTANT shall disclose any financial, business, or 
other relationship with CITY that may have an impact upon the outcome of this AGREEMENT or any 
ensuing CITY construction project. The CONSULTANT shall also list current clients who may have a 
financial interest in the outcome of this AGREEMENT or any ensuing CITY construction project which 
will follow.  

 
B. CONSULTANT certifies that it has disclosed to CITY any actual, apparent, or potential conflicts of 

interest that may exist relative to the services to be provided pursuant to this AGREEMENT.  
CONSULTANT agrees to advise CITY of any actual, apparent or potential conflicts of interest that 
may develop subsequent to the date of execution of this AGREEMENT.  CONSULTANT further agrees 
to complete any statements of economic interest if required by either CITY ordinance or State law. 

 
C. The CONSULTANT hereby certifies that it does not now have nor shall it acquire any financial or 

business interest that would conflict with the performance of services under this AGREEMENT. 
 
 

D. The CONSULTANT hereby certifies that the CONSULTANT or subconsultant and any firm affiliated 
with the CONSULTANT or subconsultant that bids on any construction contract or on any Agreement 
to provide construction inspection for any construction project resulting from this AGREEMENT, has 
established necessary controls to ensure a conflict of interest does not exist. An affiliated firm is 
one, which is subject to the control of the same persons, through joint ownership or otherwise. 

 

 

ARTICLE XV. REBATES, KICKBACKS OR OTHER UNLAWFUL CONSIDERATION 

The CONSULTANT warrants that this AGREEMENT was not obtained or secured through rebates, 
kickbacks or other unlawful consideration either promised or paid to any CITY employee. For breach or 
violation of this warranty, CITY shall have the right, in its discretion, to terminate this AGREEMENT 
without liability, to pay only for the value of the work actually performed, or to deduct from this 
AGREEMENT price or otherwise recover the full amount of such rebate, kickback or other unlawful 
consideration. 

ARTICLE XVI. NON-DISCRIMINATION CLAUSE AND STATEMENT OF COMPLIANCE 

A. The CONSULTANT’s signature affixed herein and dated shall constitute a certification under penalty 
of perjury under the laws of the State of California that the CONSULTANT has, unless exempt, 
complied with the nondiscrimination program requirements of Gov. Code §12990 and 2 CCR § 8103. 

 
B. During the performance of this AGREEMENT, CONSULTANT and its subconsultants shall not deny 

the AGREEMENT’s benefits to any person on the basis of race, religious creed, color, national origin, 
ancestry, physical disability, mental disability, medical condition, genetic information, marital 
status, sex, gender, gender identity, gender expression, age, sexual orientation, or military and 
veteran status, nor shall they unlawfully discriminate, harass, or allow harassment against any 
employee or applicant for employment because of race, religious creed, color, national origin, 
ancestry, physical disability, mental disability, medical condition, genetic information, marital 
status, sex, gender, gender identity, gender expression, age, sexual orientation, or military and 
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veteran status. CONSULTANT and subconsultants shall insure that the evaluation and treatment of 
their employees and applicants for employment are free from such discrimination and harassment.   

 
C. CONSULTANT and subconsultants shall comply with the provisions of the Fair Employment and 

Housing Act (Gov. Code §12990 et seq.), the applicable regulations promulgated there under (2 CCR 
§11000 et seq.), the provisions of Gov. Code §§11135-11139.5, and the regulations or standards 
adopted by CITY to implement such article.  The applicable regulations of the Fair Employment and 
Housing Commission implementing Gov. Code §12990 (a-f), set forth 2 CCR §§8100-8504, are 
incorporated into this AGREEMENT by reference and made a part hereof as if set forth in full.   

 
D. CONSULTANT shall permit access by representatives of the Department of Fair Employment and 

Housing and the CITY upon reasonable notice at any time during the normal business hours, but in 
no case less than twenty-four (24) hours’ notice, to such of its books, records, accounts, and all 
other sources of information and its facilities as said Department or CITY shall require to ascertain 
compliance with this clause.    

 
E. CONSULTANT and its subconsultants shall give written notice of their obligations under this clause 

to labor organizations with which they have a collective bargaining or other Agreement. 
 
F. CONSULTANT shall include the nondiscrimination and compliance provisions of this clause in all 

subcontracts to perform work under this AGREEMENT. 
 
G. The CONSULTANT, with regard to the work performed under this AGREEMENT, shall act in 

accordance with Title VI of the Civil Rights Act of 1964 (42 U.S.C. §2000d et seq.). Title VI provides 
that the recipients of federal assistance will implement and maintain a policy of nondiscrimination 
in which no person in the United States shall, on the basis of race, color, national origin, religion, 
sex, age, disability, be excluded from participation in, denied the benefits of or subject to 
discrimination under any program or activity by the recipients of federal assistance or their 
assignees and successors in interest. 

 
H. The CONSULTANT shall comply with regulations relative to non-discrimination in federally-assisted 

programs of the U.S. Department of Transportation (49 CFR Part 21 - Effectuation of Title VI of the 
Civil Rights Act of 1964). Specifically, the CONSULTANT shall not participate either directly or 
indirectly in the discrimination prohibited by 49 CFR §21.5, including employment practices and the 
selection and retention of Subconsultants. 

ARTICLE XVII. DEBARMENT AND SUSPENSION CERTIFICATION 

A. The CONSULTANT’s signature affixed herein shall constitute a certification under penalty of perjury 
under the laws of the State of California, that the CONSULTANT or any person associated therewith 
in the capacity of owner, partner, director, officer or manager: 
 
1. Is not currently under suspension, debarment, voluntary exclusion, or determination of 

ineligibility by any federal agency; 
 
2. Has not been suspended, debarred, voluntarily excluded, or determined ineligible by any federal 

agency within the past three (3) years; 
 
3. Does not have a proposed debarment pending; and 
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4. Has not been indicted, convicted, or had a civil judgment rendered against it by a court of 

competent jurisdiction in any matter involving fraud or official misconduct within the past three 
(3) years. 

 
B. Any exceptions to this certification must be disclosed to CITY. Exceptions will not necessarily result 

in denial of recommendation for award, but will be considered in determining responsibility. 
Disclosures must indicate the party to whom the exceptions apply, the initiating agency, and the 
dates of agency action. 

 
C. Exceptions to the Federal Government Excluded Parties List System maintained by the U.S. General 

Services Administration are to be determined by FHWA. 

ARTICLE XVIII, DISADVANTAGED BUSINESS ENTERPRISES (DBE) PARTICIPATION 

A. This AGREEMENT is subject to 49 CFR Part 26 entitled “Participation by Disadvantaged Business 
Enterprises in Department of Transportation Financial Assistance Programs”. CONSULTANTs who 
enter into a federally-funded agreement will assist the CITY in a good faith effort to achieve 
California's statewide overall DBE goal.  

 
B. The goal for DBE participation for this AGREEMENT is_________%. Participation by DBE 

CONSULTANT or subconsultants shall be in accordance with information contained in Exhibit 10-O1:  
Consultant Proposal DBE Commitment , or in Exhibit 10-O2:  Consultant Contract DBE Commitment 
attached hereto and incorporated as part of the AGREEMENT.  If a DBE subconsultant is unable to 
perform, CONSULTANT must make a good faith effort to replace him/her with another DBE 
subconsultant, if the goal is not otherwise met. 

 
C. CONSULTANT can meet the DBE participation goal by either documenting commitments to DBEs to 

meet the AGREEMENT goal, or by documenting adequate good faith efforts to meet the 
AGREEMENT goal.  An adequate good faith effort means that the CONSULTANT must show that it 
took all necessary and reasonable steps to achieve a DBE goal that, by their scope, intensity, and 
appropriateness to the objective, could reasonably be expected to meet the DBE goal.  If 
CONSULTANT has not met the DBE goal, complete and submit Exhibit 15-H: DBE Information – Good 
Faith Efforts to document efforts to meet the goal.  Refer to 49 CFR Part 26 for guidance regarding 
evaluation of good faith efforts to meet the DBE goal. 

D. DBEs and other small businesses, as defined in 49 CFR Part 26 are encouraged to participate in the 
performance of AGREEMENTs financed in whole or in part with federal funds. The CITY, 
CONSULTANT or subconsultant shall not discriminate on the basis of race, color, national origin, or 
sex in the performance of this contract. The CONSULTANT shall carry out applicable requirements 
of 49 CFR part 26 in the award and administration of DOT-assisted contracts. Failure by the 
CONSULTLANT to carry out these requirements is a material breach of this AGREEMENT, which may 
result in the termination of this AGREEMENT or such other remedy as the CITY deems appropriate, 
which may include, but is not limited to: 

(1) Withholding monthly progress payments; 
(2) Assessing sanctions; 
(3) Liquidated damages; and/or 
(4) Disqualifying the contractor from future bidding as non-responsible 

http://www.dot.ca.gov/hq/LocalPrograms/lam/forms/chapter10/10o1.pdf
http://www.dot.ca.gov/hq/LocalPrograms/lam/forms/chapter10/10o1.pdf
http://www.dot.ca.gov/hq/LocalPrograms/lam/forms/chapter10/10o2.pdf
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E. A DBE firm may be terminated only with prior written approval from CITY and only for the reasons 

specified in 49 CFR §26.53(f).  Prior to requesting CITY consent for the termination, CONSULTANT 
must meet the procedural requirements specified in 49 CFR §26.53(f). If a DBE subconsultant is 
unable to perform, CONSULTANT must make a good faith effort to replace him/her with another 
DBE subconsultant, if the goal is not otherwise met. 

 
F. Consultant shall not be entitled to any payment for such work or material unless it is performed or 

supplied by the listed DBE or by other forces (including those of Consultant) pursuant to prior 
written authorization of the CITY’s Project Manager. 
 

G. A DBE is only eligible to be counted toward the AGREEMENT goal if it performs a commercially useful 
function (CUF) on the AGREEMENT.  CUF must be evaluated on an agreement by agreement basis. 
A DBE performs a Commercially Useful Function (CUF) when it is responsible for execution of the 
work of the AGREEMENT and is carrying out its responsibilities by actually performing, managing, 
and supervising the work involved.  To perform a CUF, the DBE must also be responsible, with 
respect to materials and supplies used on the AGREEMENT, for negotiating price, determining 
quality and quantity, ordering the material and installing (where applicable), and paying for the 
material itself.  To determine whether a DBE is performing a CUF, evaluate the amount of work 
subcontracted, industry practices, whether the amount the firm is to be paid under the AGREEMENT 
is commensurate with the work it is actually performing, and other relevant factors.   

 
H. A DBE does not perform a CUF if its role is limited to that of an extra participant in a transaction, 

AGREEMENT, or project through which funds are passed in order to obtain the appearance of DBE 
participation.  In determining whether a DBE is such an extra participant, examine similar 
transactions, particularly those in which DBEs do not participate.  

 
I. If a DBE does not perform or exercise responsibility for at least thirty percent (30%) of the total cost 

of its AGREEMENT with its own work force, or the DBE subcontracts a greater portion of the work 
of the AGREEMENT than would be expected on the basis of normal industry practice for the type of 
work involved, it will be presumed that it is not performing a CUF. 
 

J. CONSULTANT shall maintain records of materials purchased or supplied from all subcontracts 
entered into with certified DBEs.  The records shall show the name and business address of each 
DBE or vendor and the total dollar amount actually paid each DBE or vendor, regardless of tier.  The 
records shall show the date of payment and the total dollar figure paid to all firms.  DBE prime 
CONSULTANT’s shall also show the date of work performed by their own forces along with the 
corresponding dollar value of the work.  

 
K. Upon completion of the AGREEMENT, a summary of these records shall be prepared and submitted 

on the form entitled, Exhibit 17-F:  Final Report-Utilization of Disadvantaged Business Enterprise 
(DBE) First-Tier Subconsultants, certified correct by CONSULTANT or CONSULTANT’s authorized 
representative and shall be furnished to the Project Manager with the final invoice.  Failure to 
provide the summary of DBE payments with the final invoice will result in twenty-five percent (25%) 
of the dollar value of the invoice being withheld from payment until the form is submitted.  The 
amount will be returned to CONSULTANT when a satisfactory “Final Report-Utilization of 
Disadvantaged Business Enterprises (DBE), First-Tier Subconsultants” is submitted to the Project 
Manager. 

http://www.dot.ca.gov/hq/LocalPrograms/lam/forms/chapter17/17f.pdf
http://www.dot.ca.gov/hq/LocalPrograms/lam/forms/chapter17/17f.pdf
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L. If a DBE subconsultant is decertified during the life of the AGREEMENT, the decertified 

subconsultant shall notify CONSULTANT in writing with the date of decertification.  If a 
subconsultant becomes a certified DBE during the life of the AGREEMENT, the subconsultant shall 
notify CONSULTANT in writing with the date of certification.  Any changes should be reported to 
CITY’s Project Manager within thirty (30) calendar days. 

 
M. Any subcontract entered into as a result of this AGREEMENT shall contain all of the provisions of 

this section. 

ARTICLE XIX. INSURANCE  

Without limiting Consultant’s indemnification of City, and prior to commencement of Work, Consultant 
shall obtain, provide, and continuously maintain at its own expense during the term of the Agreement, 
and shall require any and all Subcontractors and Subconsultants of every Tier to obtain and maintain, 
policies of insurance of the type and amounts described below and in form satisfactory to the City. 
 
Minimum Scope and Limits of Insurance 
 
Consultant shall maintain limits no less than: 

• $2,000,000 General Liability (including operations, products and completed operations) per 
occurrence, $4,000,000 general aggregate, for bodily injury, personal injury and property 
damage, including without limitation, blanket contractual liability. Coverage shall be at least as 
broad as Insurance Services Office (ISO) Commercial General Liability coverage form CG 00 
01.General liability policies shall be endorsed using ISO form CG 20 10 that the City and its 
officers, officials, employees and agents shall be additional insureds under such policies.  

• $2,000,000 Automobile Liability combined single limit per accident for bodily injury or property 
damage at least as broad as ISO Form CA 00 01 for all activities of Consultant arising out of or in 
connection with Work to be performed under this Agreement, including coverage for any 
owned, hired, non-owned or rented vehicles. Automobile Liability policies shall be endorsed to 
provide that the City and its officers, officials, employees and agents shall be additional 
insureds under such policies. 

• Worker’s Compensation as required by the State of California and $1,000,000 Employer’s 
Liability per accident for bodily injury or disease. Consultant shall submit to the City, along with 
the certificate of insurance, a Waiver of Subrogation endorsement in favor of the City, it’s 
officers, agents, employees, and volunteers. 

• $1,000,000 Professional Liability (Errors & Omissions) per claim and in the aggregate. 
Consultant shall maintain professional liability insurance that insures against professional errors 
and omission that may be made in performing the Services to be rendered in connection with 
this Agreement. Any policy inception date, continuity date, or retroactive date must be before 
the effective date of this Agreement, and Consultant agrees to maintain continuous coverage 
through a period no less than three years after completion of the services required by this 
Agreement. The cost of such insurance shall be included in Consultant’s bid. 

 
Maintenance of Coverage 
Consultant shall procure and maintain, for the duration of the contract, insurance against claims for 
injuries to persons or damages to property, which may arise from or in connection with the 
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performance of the Work hereunder by Consultant, its agents, representatives, employees, 
subcontractors or subconsultants as specified in this Agreement. 
 
Proof of Insurance 
Consultant shall provide to the City certificates of insurance and endorsements, as required, as 
evidence of the insurance coverage required herein, along with a waiver of subrogation endorsement 
for workers’ compensation. Insurance certificates and endorsements must be approved by the City 
prior to commencement of performance. Current evidence of insurance shall be kept on file with the 
City at all times during the term of this Agreement. Agency reserves the right to require complete, 
certified copies of all required insurance policies, at any time. 
 
Acceptable Insurers 
All insurance policies shall be issued by an insurance company currently authorized by the Insurance 
commissioner to transact business of insurance in the State of California, with an assigned 
policyholders’ Rating of A- (or higher) and a Financial Size Category Class VII (or larger), in accordance 
with the latest edition of Best’s Key Rating Guide. 
 
Waiver of Subrogation 
All insurance coverage maintained or procured pursuant to this agreement shall be endorsed to waive 
subrogation against the City, its elected or appointed officers, agents, officials, employees, and 
volunteers, or shall specifically allow Consultant, or others providing insurance evidence in compliance 
with these specifications, to waive their right of recovery prior to a loss. Consultant hereby waives its 
own right of recovery against the City and shall require similar written express waivers and insurance 
clauses from each of its subconsultants or subcontractors. 
 
Enforcement of Contract Provisions (non estoppel) 
Consultant acknowledges and agrees that any actual or alleged failure on the part of the Agency to 
inform Consultant of non-compliance with any requirement imposes no additional obligations on the 
City, nor does it waive any rights hereunder. 
 
Specifications not Limiting 
Requirements of specific coverage features or limits contained in this Section are not intended as a 
limitation on coverage, limits or other requirements, or a waiver of any coverage normally provided by 
any insurance. Specific reference to a given coverage feature is for purposes of clarification only as it 
pertains to a given issue and is not intended by any party or insured to be all inclusive, or to the 
exclusion of other coverage, or a waiver of any type. If Consultant maintains higher limits than the 
minimums required above, the entity shall be entitled to coverage at the higher limits maintained by 
Consultant. 
 
Notice of Cancellation 
Consultant agrees to oblige its insurance agent or broker and insurers to provide to the City with thirty 
(30) calendar days notice of cancellation (except for nonpayment for which ten (10) calendar days 
notice is required) or nonrenewal of coverage for each required coverage. 
 
Self-insured Retentions 
Any self-insured retentions must be declared to and approved by the City.  The City reserves the right 
to require that self-insured retentions be eliminated, lowered or replaced by a deductible. Self-
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insurance will not be considered to comply with these specifications unless approved by the City’s Risk 
Manager. 
 
Timely Notice of Claims 
Consultant shall give the City prompt and timely notice of claims made or suits instituted that arise out 
of or result from Consultant’s performance under this Agreement, and that involve or may involve 
coverage under any of the required liability policies. 
 
Additional Insurance 
Consultant shall also procure and maintain, at its own cost and expense, any additional kinds of 
insurance, which in its own judgement may be necessary for its proper protection and prosecution of 
the Work. 

ARTICLE XX. INDEMNIFICATION 

Indemnity for Professional Liability: When the law establishes a professional standard of care for 
Consultant’s Services, to the fullest extent permitted by law, Consultant shall indemnify, protect, 
defend, and hold harmless City and any and all of its officials, employees and agents from and against 
any and all losses, liabilities, damages, costs, and expenses, including legal counsel’s fees and costs but 
only to the extent the Consultant (and its Subconsultants), are responsible for such damages, liabilities 
and costs on a comparative basis of fault between the Consultant (and its Subconsultants) and the City 
in the performance of professional services under this agreement. 
 
Indemnity for Other Than Professional Liability: Other than in the performance of professional 
services and to the full extent permitted by law, Consultant shall indemnify, defend, and hold harmless 
City, and any and all of its employees, officials and agents from and against any liability (including 
liability for claims, suits, actions, arbitration proceedings, administrative proceedings, regulatory 
proceedings, losses, expenses or costs of any kind, whether actual, alleged or threatened, including 
legal counsel’s fees and costs, court costs,  defense  costs,  and  expert  witness  fees),  where  the  
same  arise  out  of, are a consequence of, or are in any way attributable to, in whole or in part, the 
performance of this Agreement by Consultant or by any individual or City for which Consultant is 
legally liable, including, but not limited to officers, agents, employees, or subcontractors of Consultant, 
except when caused by the active negligence or willful misconduct of the City. 

ARTICLE XXI. FUNDING REQUIREMENTS  

A. It is mutually understood between the parties that this AGREEMENT may have been written before 
ascertaining the availability of funds or appropriation of funds, for the mutual benefit of both 
parties, in order to avoid program and fiscal delays that would occur if the AGREEMENT were 
executed after that determination was made. 

 
B. This AGREEMENT is valid and enforceable only, if sufficient funds are made available to CITY for the 

purpose of this AGREEMENT.  In addition, this AGREEMENT is subject to any additional restrictions, 
limitations, conditions, or any statute enacted by the Congress, State Legislature, or CITY governing 
board that may affect the provisions, terms, or funding of this AGREEMENT in any manner. 

 
C. It is mutually agreed that if sufficient funds are not appropriated, this AGREEMENT may be amended 

to reflect any reduction in funds. 
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D. CITY has the option to terminate the AGREEMENT pursuant to Article VI Termination, or by mutual 
agreement to amend the AGREEMENT to reflect any reduction of funds. 

ARTICLE XXII. CHANGE IN TERMS 

A. This AGREEMENT may be amended or modified only by mutual written agreement of the parties. 
 
B. CONSULTANT shall only commence work covered by an amendment after the amendment is 

executed and notification to proceed has been provided by CITY’s Project Manager. 
 
C. There shall be no change in CONSULTANT’s Project Manager or members of the project team, as 

listed in the approved Cost Proposal, which is a part of this AGREEMENT without prior written 
approval by CITY’s Project Manager. 

ARTICLE XXIII. CONTINGENT FEE 

CONSULTANT warrants, by execution of this AGREEMENT that no person or selling agency has been 
employed, or retained, to solicit or secure this AGREEMENT upon an agreement or understanding, for a 
commission, percentage, brokerage, or contingent fee, excepting bona fide employees, or bona fide 
established commercial or selling agencies maintained by CONSULTANT for the purpose of securing 
business.  For breach or violation of this warranty, CITY has the right to annul this AGREEMENT without 
liability; pay only for the value of the work actually performed, or in its discretion to deduct from the 
AGREEMENT price or consideration, or otherwise recover the full amount of such commission, 
percentage, brokerage, or contingent fee. 

ARTICLE XXIV.  DISPUTES 

Prior to either party commencing any legal action under this AGREEMENT, the parties agree to try in 
good faith, to settle any dispute amicably between them.  If a dispute has not been settled after forty-
five (45) days of good-faith negotiations and as may be otherwise provided herein, then either party may 
commence legal action against the other.  

A. Any dispute, other than audit, concerning a question of fact arising under this AGREEMENT that is 
not disposed of by agreement shall be decided by a committee consisting of CITY’s Project Manager 
and City Engineer, who may consider written or verbal information submitted by CONSULTANT. 

 
B. Not later than thirty (30) calendar days after completion of all deliverables necessary to complete 

the plans, specifications and estimate, CONSULTANT may request review by CITY Governing Board 
of unresolved claims or disputes, other than audit.  The request for review will be submitted in 
writing. 

 
C. Neither the pendency of a dispute, nor its consideration by the committee will excuse CONSULTANT 

from full and timely performance in accordance with the terms of this AGREEMENT. 

ARTICLE XXV. INSPECTION OF WORK 

CONSULTANT and any subconsultant shall permit CITY, the State, and the FHWA if federal participating 
funds are used in this AGREEMENT; to review and inspect the project activities and files at all reasonable 
times during the performance period of this AGREEMENT.  
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ARTICLE XXVI. SAFETY 

A. CONSULTANT shall comply with OSHA regulations applicable to CONSULTANT regarding necessary 
safety equipment or procedures.  CONSULTANT shall comply with safety instructions issued by CITY 
Safety Officer and other CITY representatives.  CONSULTANT personnel shall wear hard hats and 
safety vests at all times while working on the construction project site.  

 
B. Pursuant to the authority contained in Vehicle Code §591, CITY has determined that such areas are 

within the limits of the project and are open to public traffic.  CONSULTANT shall comply with all of 
the requirements set forth in Divisions 11, 12, 13, 14, and 15 of the Vehicle Code.  CONSULTANT 
shall take all reasonably necessary precautions for safe operation of its vehicles and the protection 
of the traveling public from injury and damage from such vehicles. 

ARTICLE XXVII. OWNERSHIP OF DATA 

A. It is mutually agreed that all materials prepared by CONSULTANT under this AGREEMENT shall 
become the property of City, and CONSULTANT shall have no property right therein whatsoever.  
Immediately upon termination, City shall be entitled to, and CONSULTANT shall deliver to City, 
reports, investigations, appraisals, inventories, studies, analyses, drawings and data estimates 
performed to that date, whether completed or not, and other such materials as may have been 
prepared or accumulated to date by CONSULTANT in performing this AGREEMENT which is not 
CONSULTANT’s privileged information, as defined by law, or CONSULTANT’s personnel information, 
along with all other property belonging exclusively to City which is in CONSULTANT’s possession.  
Publication of the information derived from work performed or data obtained in connection with 
services rendered under this AGREEMENT must be approved in writing by City. 

 
B. Additionally, it is agreed that the Parties intend this to be an AGREEMENT for services and each 

considers the products and results of the services to be rendered by CONSULTANT hereunder to be 
work made for hire.  CONSULTANT acknowledges and agrees that the work (and all rights therein, 
including, without limitation, copyright) belongs to and shall be the sole and exclusive property of 
City without restriction or limitation upon its use or dissemination by City. 

 
C. Nothing herein shall constitute or be construed to be any representation by CONSULTANT that the 

work product is suitable in any way for any other project except the one detailed in this Contract.  
Any reuse by City for another project or project location shall be at City’s sole risk. 

 
D. Applicable patent rights provisions regarding rights to inventions shall be included in the contracts 

as appropriate (48 CFR 27 Subpart 27.3 - Patent Rights under Government Contracts for federal-aid 
contracts). 

 
E. CITY may permit copyrighting reports or other agreement products.  If copyrights are permitted; the 

AGREEMENT shall provide that the FHWA shall have the royalty-free nonexclusive and irrevocable 
right to reproduce, publish, or otherwise use; and to authorize others to use, the work for 
government purposes. 

ARTICLE XXVIII. CLAIMS FILED BY CITY’S CONSTRUCTION CONTRACTOR 

A. If claims are filed by CITY’s construction contractor relating to work performed by CONSULTANT’s 
personnel, and additional information or assistance from CONSULTANT’s personnel is required in 
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order to evaluate or defend against such claims; CONSULTANT agrees to make its personnel 
available for consultation with CITY’S construction contract administration and legal staff and for 
testimony, if necessary, at depositions and at trial or arbitration proceedings. 

 
B. CONSULTANT’s personnel that CITY considers essential to assist in defending against construction 

contractor claims will be made available on reasonable notice from CITY.  Consultation or testimony 
will be reimbursed at the same rates, including travel costs that are being paid for CONSULTANT’s 
personnel services under this AGREEMENT. 

 
C. Services of CONSULTANT’s personnel in connection with CITY’s construction contractor claims will 

be performed pursuant to a written contract amendment, if necessary, extending the termination 
date of this AGREEMENT in order to resolve the construction claims. 

ARTICLE XXIX. CONFIDENTIALITY OF DATA 

A. All financial, statistical, personal, technical, or other data and information relative to CITY’s 
operations, which are designated confidential by CITY and made available to CONSULTANT in order 
to carry out this AGREEMENT, shall be protected by CONSULTANT from unauthorized use and 
disclosure.   

 
B. Permission to disclose information on one occasion, or public hearing held by CITY relating to the 

AGREEMENT, shall not authorize CONSULTANT to further disclose such information, or disseminate 
the same on any other occasion.  

 
C. CONSULTANT shall not comment publicly to the press or any other media regarding the 

AGREEMENT or CITY’s actions on the same, except to CITY’s staff, CONSULTANT’s own personnel 
involved in the performance of this AGREEMENT, at public hearings, or in response to questions 
from a Legislative committee. 

 
D. CONSULTANT shall not issue any news release or public relations item of any nature, whatsoever, 

regarding work performed or to be performed under this AGREEMENT without prior review of the 
contents thereof by CITY, and receipt of CITY’S written permission. 

 
E. All information related to the construction estimate is confidential, and shall not be disclosed by 

CONSULTANT to any entity, other than CITY, Caltrans, and/or FHWA. All of the materials prepared 
or assembled by CONSULTANT pursuant to performance of this Contract are confidential and 
CONSULTANT agrees that they shall not be made available to any individual or organization without 
the prior written approval of City or except by court order. If CONSULTANT or any of its officers, 
employees, or subcontractors does voluntarily provide information in violation of this Contract, City 
has the right to reimbursement and indemnity from CONSULTANT for any damages caused by 
CONSULTANT releasing the information, including, but not limited to, City’s attorney’s fees and 
disbursements, including without limitation experts’ fees and disbursements. 

ARTICLE XXX. NATIONAL LABOR RELATIONS BOARD CERTIFICATION 

In accordance with Public Contract Code §10296, CONSULTANT hereby states under penalty of perjury 
that no more than one final unappealable finding of contempt of court by a federal court has been issued 
against CONSULTANT within the immediately preceding two-year period, because of CONSULTANT’s 
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failure to comply with an order of a federal court that orders CONSULTANT to comply with an order of 
the National Labor Relations Board. 

ARTICLE XXXI. EVALUATION OF CONSULTANT 

CONSULTANT’s performance will be evaluated by CITY. A copy of the evaluation will be sent to 
CONSULTANT for comments.  The evaluation together with the comments shall be retained as part of 
the AGREEMENT record. 

ARTICLE XXXII. RETENTION OF FUNDS 

No retainage will be withheld by CITY from progress payments due the CONSULTANT.  Retainage by the 
CONSULTANT or subconsultants is prohibited, and no retainage will be held by the CONSULTANT from 
progress due subconsultants.  Any violation of this provision shall subject the violating CONSULTANT or 
subconsultants to the penalties, sanctions, and other remedies specified in Business and Professions 
Code §7108.5.  This requirement shall not be construed to limit or impair any contractual, 
administrative, or judicial remedies, otherwise available to the CONSULTANT or subconsultant in the 
event of a dispute involving late payment or nonpayment by the CONSULTANT or deficient 
subconsultant performance, or noncompliance by a subconsultant.  This provision applies to both DBE 
and non-DBE CONSULTANT and subconsultants. 

ARTICLE XXXIII. NOTIFICATION 

All notices hereunder and communications regarding interpretation of the terms of this AGREEMENT 
and changes thereto, shall be effected by the mailing thereof by registered or certified mail, return 
receipt requested, postage prepaid, and addressed as follows: 
 
CITY OF MADERA     CONSULTANT 
 
   , Project Manager     , Project Manager 
Engineering Department          
428 E. Yosemite Avenue          
Madera, CA 93638           

ARTICLE XXXIV CONTRACT 

The two parties to this AGREEMENT, who are the before named CONSULTANT and the before named 
CITY, hereby agree that this AGREEMENT constitutes the entire AGREEMENT which is made and 
concluded in duplicate between the two parties.  Both of these parties for and in consideration of the 
payments to be made, conditions mentioned, and work to be performed; each agree to diligently 
perform in accordance with the terms and conditions of this AGREEMENT as evidenced by the signatures 
below.  

ARTICLE XXXV SIGNATURES 

IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be executed as of the day and 
year first above written. 

*   *   *   *   *   *   *   *   *   * 
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CITY OF MADERA      CONSULTANT 
 
 
By:         By:       
 Santos Garcia, Mayor     (Name of Signer) 
 
        Title:       
 
        By:       
         (Name of Signer) 
 
        Title:       
 
              
         Taxpayer ID Number 
 
APPROVED AS TO FORM: 
 
By:        
 Hilda Cantú Montoy, City Attorney 
 
ATTEST: 
 
By:        
 Alicia Gonzales, City Clerk 
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